UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

9-13-2016

State v. Fisher Respondent's Brief Dckt. 43964

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Fisher Respondent's Brief Dckt. 43964" (2016). Not Reported. 3142.
https://digitalcommons.law.uidaho.edu/not_reported/3142

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

LAWRENCE G. WASDEN
Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MASSON CORY FISHER,
Defendant-Appellant.

NO. 43964
Ada County Case No.
CR-2010-13452

RESPONDENT'S BRIEF

Issue
Has Fisher failed to establish that the district court abused its discretion by
denying his Rule 35 motion for reduction of his unified sentence of 10 years, with four
years fixed, imposed following his guilty plea to felony DUI?

Fisher Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Fisher pled guilty to felony DUI (two prior DUI convictions within 10 years) and
the district court imposed a unified sentence of 10 years, with four years fixed, and
retained jurisdiction. (R., pp.58-62.) Following the period of retained jurisdiction, the
district court suspended Fisher’s sentence and placed him on supervised probation for
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10 years. (R., pp.65-71.) Fisher subsequently violated his probation by consuming
alcohol, leaving his assigned district without permission, changing residences without
permission, failing to report for any of his supervision appointments since December 16,
2013, and absconding supervision. (R., pp.72-75, 101.) On July 3, 2014, the district
court entered an order revoking Fisher’s probation and ordering the underlying sentence
executed. (R., pp.104-07.)
Eleven days later, on July 14, 2014, Fisher filed a timely Rule 35 motion for a
reduction of sentence without any supporting information. (R., pp.108-09.) Although
Fisher requested, in his Rule 35 motion, “that the Court grant leave in order to
supplement the motion with supporting documentation and/or other evidence,” he failed
to indicate what additional information he planned to provide, or why such information
was unavailable at the time of the filing of his motion. (R., p.108.) On July 17, 2014,
the district court entered an order purporting to grant Fisher “until September 30, 2014”
– more than two months after the 14-day filing deadline – “to supplement the motion
with supporting documentation and/or other evidence.”

(R., pp.110-11.)

Fisher,

however, failed to file any supplemental information in this case, and, on October 6,
2014, the district court entered an order denying Fisher’s Rule 35 motion, in which the
court took judicial notice of an Addendum to Defendant’s Motion for Reduction of
Sentence that Fisher had filed on September 16, 2014, in a separate 2005
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case. 1 (R., pp.114-17.) Fisher filed an untimely notice of appeal on November 24,
2014. (R., pp.118-20.) That appeal was dismissed; however, pursuant to a subsequent
post-conviction proceeding, the district court entered an amended order denying
Fisher’s Rule 35 motion for a reduction of sentence on February 9, 2016, to allow Fisher
to appeal from the order denying his Rule 35 motion. (R., pp.123-27.) On February 17,
2016, Fisher filed a notice of appeal timely from the district court’s amended order
denying his Rule 35 motion for a reduction of sentence. (R., pp.128-30.)
Fisher asserts that the district court abused its discretion by denying his Rule 35
motion for a reduction of sentence in light of his participation in programs and lack of
DOR’s while incarcerated, desire to support his family, parole plan, and because IDOC
placed him at the correctional facility in Orofino, instead of in Boise. (Appellant’s brief,
pp.3-4.) There are two reasons why Fisher’s argument fails. First, Fisher’s Rule 35
motion for a reduction of sentence was not timely ruled upon. Second, even if this
Court reviews the merits of Fisher’s claims, he has failed to establish an abuse of
discretion.
The district court lacked jurisdiction to consider Fisher’s Rule 35 motion. Idaho
Criminal Rule 35 vests the trial court with jurisdiction to consider and act upon a motion
to reduce a sentence that is filed within 14 days after the entry of an order revoking

1

Notably, the only information Fisher provided in support of his Rule 35 motion in the
2005 case was a letter and parole plan in which he reiterated information that was
already known to the district court in this case. (Addendum to Defendant’s Motion for
Reduction of Sentence and attachments (Augmentation).) The record contains no
explanation as to why this letter could not have been provided at the time Fisher filed
his Rule 35 motion in this case, while the district court was still vested with jurisdiction to
rule on the motion. (Id.)
3

probation unless that motion is to reduce an illegal sentence. I.C.R. 35. The 14-day
filing limit is a jurisdictional limit on the authority of the trial court to consider a timely
motion for reduction of sentence. State v. Sutton, 113 Idaho 832, 833, 748 P.2d 416,
417 (Ct. App. 1987). The district court will lose jurisdiction to rule upon a timely filed
Rule 35 motion if it does not act upon the motion within a “reasonable time” beyond the
stated filing deadline. See State v. Chapman, 121 Idaho 351, 352, 825 P.2d 74, 75
(1992); State v. Tranmer, 135 Idaho 614, 616, 21 P.3d 936, 938 (Ct. App. 2001). The
defendant bears the burden of showing the reasonableness of any delay. State v. Day,
131 Idaho 184, 953 P.2d 624 (Ct. App. 1998).
The district court failed to rule on Fisher’s Rule motion for a reduction of
sentence while it was vested with jurisdiction. The delay in ruling on the motion in this
case was 84 days from the filing of the motion (81 days more than the original 14-day
deadline for filing the motion). Nothing in the record justifies such a lengthy delay.
Fisher filed his Rule 35 motion 11 days after the entry of the order revoking Fisher’s
probation. (R., pp.104, 108.) The court had a “reasonable time” (nearly three months)
to rule on the motion; however, it did not do so until October 6, 2014 – 95 days after the
order revoking probation and 84 days after the motion was filed. (R., pp.104, 108, 114.)
In his motion for a reduction of sentence, Fisher did not provide any information with
respect to what additional or supporting documentation he planned to provide, nor did
he provide any explanation as to why the information was not available at the time that
he filed his Rule 35 motion. (R., p.108.). In fact, he never did file any supporting
information in this case; instead, the district court eventually – sua sponte – took judicial
notice of an addendum Fisher had filed in a separate, 2005 case. (R., p.115.) This
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addendum, however, contained no “new” information, and it did not contain any
information that would not have been available at the time Fisher filed his Rule 35
motion in this case, in July 2014. (See Addendum to Defendant’s Motion for Reduction
of Sentence and attachments (Augmentation).)

The district court’s order denying

Fisher’s Rule 35 motion for a reduction of sentence should be affirmed because the
court lost jurisdiction, due to the passage of time, to grant the motion.
Even if Fisher’s motion were considered timely ruled upon, he has still failed to
establish an abuse of discretion. In State v. Huffman, 144 Idaho 201, 203, 159 P.3d
838, 840 (2007), the Idaho Supreme Court observed that a Rule 35 motion “does not
function as an appeal of a sentence.” The Court noted that where a sentence is within
statutory limits, a Rule 35 motion is merely a request for leniency, which is reviewed for
an abuse of discretion. Id. Thus, “[w]hen presenting a Rule 35 motion, the defendant
must show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the Rule 35 motion.” Id. Absent
the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.” Id. Accord State v.
Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 (2008).
Fisher did not appeal the judgment of conviction or the order revoking probation
in this case. In the addendum he submitted in support of his Rule 35 motion for a
reduction of sentence in his 2005 case, Fisher merely complained that IDOC’s decision
to house him at a facility in Orofino instead of in Boise made it difficult for his family to
visit him, reiterated his desire to support his family, and stated that he continued to work
on changing his “thinking” and to participate in AA and church services. (Addendum to
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Defendant’s Motion for Reduction of Sentence and attachments (Augmentation).)
However, this was not “new” information before the district court, as the court was
aware, at the time that it revoked Fisher’s probation in this case, of Fisher’s expressed
desire to support his family, efforts to change his thinking, participation in AA and
church services, and plans if he were to be placed on community supervision. (PSI,
p.14; Tr., p.19, L.2 – p.20, L.15.) Furthermore, the Department of Correction’s decision
with respect to Fisher’s housing placement while incarcerated does not fall under the
purview of the district court’s discretion, nor does it entitle Fisher to a reduction of
sentence. Because Fisher presented no new evidence in support of his Rule 35 motion,
he failed to demonstrate in the motion that his sentence was excessive. Having failed
to make such a showing, he has failed to establish any basis for reversal of the district
court’s order denying his Rule 35 motion for a reduction of sentence.

Conclusion
The state respectfully requests this Court to affirm the district court’s order
denying Fisher’s Rule 35 motion for a reduction of sentence.

DATED this 13th day of September, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 13th day of September, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming _________
LORI A. FLEMING
Deputy Attorney General
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